AMENDED IN SENATE MAY 22, 2001
AMENDED IN SENATE MAY 7, 2001

SENATE BILL No. 205

Introduced by Senator McPherson

February 8, 2001

An act to amend Sections 1282.3 and 5536 of the Business and
Professions Code, to amend Sections 670, 102,h& 1350 of the
Evidence Code, to amend Section 11019.9 of the Government Code, to
amend Sections 11362.931372372.7, 11550, 11573.5, 42400.1,
42400.2, 42400.3, 42402.1, 42402.2, 42402.3, and 109580 of the
Health and Safety Code, to amend Sections 28, 182, 186.11, 186.22,
186.26, 243.1, 312.1, 320.5, 368, 466, 481.1, 530.7, 593d, 593e, 645,
646.93, 666.7, 667.7, 670, 778a, 933.06, 1170.11, 1174.4, 1203.044,
1203.097, 1280.1, 1382, 2677, 2717.4, 3000, 3000.1, 3058.9, 4011.1,
6008, 6126.5, 6236, 7012, 11180, 114483202D22.53, 12094,
12288, and 13519.4 of, to amend and renumber Sections 113, 597.2,
1511, and 5058.5 of, and to amend and renumber the heading of Title
10.5 (commencing with Section 14150) of Part 4 of, the Penal Code, to
amend Section 19705 of the Revenue and Taxation Code, to amend
Sections 1808.21, 13202.4, and 22658.1 of the Vehicle Code, and to
amend Sections 302, 319.1, 367, 602, 635.1, and 5270.55 of, to amend
and renumber Sections 602.5 and 730.7 of, and to amend and renumber
the heading of Article 18.5 (commencing with Section 743) of Chapter
2 of Part 1 of Division 2 of, the Welfare and Institutions Code, relating

to crimeand-declaringthe-urgeney-thereoftotake-effectimmediately

LEGISLATIVE COUNSELS DIGEST
SB 205, as amended, McPherson. Crime.
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Existing law contains numerous provisions pertaining to crime and
the implementation of the criminal laws of this state.

This bill would make numerous, nonsubstantive changes to clarify
and update these provisions.

The bill would also make various technical revisions.

Existing-aw-prohibits-eertain-persens,as-speeifiedfrom-ewning or

m.

This bill would amend an initiative statute that provides its provisions
may be amended by the Legislature Bysavote of the membership of
each house, and therefore requirdgaote.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that neeimbursement is required by this act
for a specified reason.

Thebill ld-deel | - | i . i | s an

Vote: 2/3. Appropriation: no. Fiscal committee—yeso.
State-mandated local program—yes

The people of the State of California do enact as follows:

SECTION 1. Section 1282.3 of the Business and Professions
Code is amended to read:

1282.3. (@) Itis unlawful foany person to act with willful or
wanton disregard for a person’s safety that exposes the person to
a substantial risk of, or that causes, great bodily injuryfegtaig
the integrity of a clinical laboratory test or examination result
through improper collection, handling, storage, or labeling of the
biological specimen or the erroneous transcription or reporting of
clinical laboratory test or examination results.

(b) Notwithstanding Section 1287, a violation of this section
shall be punished as follows:

(1) A first conviction is punishable by imprisonment-itha
county jail for a period of not more than one year, or by

e o
WNPFPOOWONOUITAWN PP

97



NRPRRPRRPRRRRERRPRRRE
COONOUIRWNRPOOONOOUTAWN R

N N
N

NN NN
ool hWw

N
-~

WNN
O ©

WWWWWwWwWwWww
O~NO O WN PR

39
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imprisonment in @tate prison for 16 months, or two or three years,
by a fine not exceeding fifty thousand dollars ($50,000), or by both
this fine and imprisonment.

(2) A second or subsequent conviction is punishable by
imprisonment in the state prison for two, four, or six yearsy
a fine not exceeding fifty thousand dollars ($50,000), or by both
this fine and imprisonment.

(c) The enforcement remedies provided under this section are
not exclusive, and shall not preclude the use of any other criminal
or civil remedy. However, an act or omission punishable in
different ways by this section and any other provision of law shall
not be punished under more than one provision. Under those
circumstancegshe penalty to be imposed shall be determined as set
forth in Section 654 of the Penal Code.

SEC. 2. Section 5536 of the Business and Professions Code
is amended to read:

5536. (a) Itis anisdemeanor, punishable by a fine of not less
than one hundred dollars ($100) nor more than five thousand
dollars($5,000), or by imprisonment in a county jail not exceeding
one year, or by both that fine and imprisonment, for any person
who is not licensed to practice architecture under this chapter to
practice architecture in this state, to use any term confusingly
similar to the word architect, to use the stamp of a licensed
architect, as provided in Section 5536.1, or to advertise or put out
any sign or card or other device that might indicate to the public
that he or she is an architect, that he or she is qualified to engage
in the practice of architecture, or that he or she is an architectural
designer.

(b) It is a misdemeanor, punishable as specified in subdivision
(a), for any person who is not licensed to practice architecture
under this chapter to affix a stamp or seal that bears the legend
“State of California” or words or symbols that represent or imply
that the person is so licensed by the state to prepare plans,
specifications, or instruments of service.

(c) Itis a misdemeanor, punishable as specified in subdivision
(a), for any person to advertise or represent that he or she is a
“registered building designer” or is registered or otherwise
licensed by the state as a building designer.

SEC. 3. Section 670 of the Evidence Code is amended to read:
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670. (a) In any dispute concerning payment by means of a
check, a copy of the check produced in accordance with Section
1550 of the Evidence Code, together with the original bank
statement that reflects payment of the check by the bank on which
it was drawn or a copy thereof produced in the same manner,
creates a presumption that the check has been paid.

(b) As used in this section:

(1) “Bank” means any person engaged in the business of
banking and includes, in addition to a commercial bank, a savings
and loan association, savings bank, or credit union.

(2) “Check” means a draft, other than a documentary draft,
payable on demand and drawn on a bank, even though it is
described by another term, such as “share draft” or “negotiable
order of withdrawal.”

SEC. 4. Section 1036.2 of the Evidence Code is amended to
read:

1036.2. As used in this article, “sexual assault” includes all
of the following:

(a) Rape, as defined in Section 261 of the Penal Code.

(b) Unlawful sexual intercourse, as defined in Section 261.5 of
the Penal Code.

(c) Rape in concert with force and violence, as defined in
Section 264.1 of the Penal Code.

(d) Rape of a spouse, as defined in Section 262 of the Penal
Code.

(e) Sodomy, as defined in Section 286 of the Penal Code,
except a violation of subdivision (e) of that section.

(H A violation of Section 288 of the Penal Code.

(g) Oral copulation, as defined in Section 288a of the Penal
Code, except a violation of subdivision (e) of that section.

(h) Sexual penetration, as defined in Section 289 of the Penal
Code.

() Annoying or molesting a child under 18, as defined in
Section 647a of the Penal Code.

() Any attempt to commit any of the above acts.

SEC. 5. Section 1350 of the Evidence Code is amended to
read:

1350. (a) In a&riminal proceeding charging a serious felony,
evidence of a statement made by a declarant is not made
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inadmissible by the hearsay rule if the declarant is unavailable as
a witness, and all of the following are true:

(1) There is clear and convincing evidence that the declarant’s
unavailability was knowingly caused by, aided by, or solicited by
the party against whom the statement is offered for the purpose of
preventing the arrest or prosecution of the party and is the result
of the death by homicide or the kidnapping of the declarant.

(2) There is no evidence that the unavailabilityhef declarant
was caused by, aided by, solicited by, or procured on behalf of, the
party who is offering the statement.

(3) The statement has been memorialized in a tape recording
made by a law enforcement official, or in a written statement
prepared by &aw enforcement official and signed by the declarant
and notarized in the presence of the law enforcement official, prior
to the death or kidnapping of the declarant.

(4) The statement was made under circumstances which
indicate its trustworthiness and was not the result of promise,
inducement, threat, or coercion.

(5) The statement is relevant to the issues to be tried.

(6) The statement is corroborated by other evidence which
tends to connect the party against whom the statement is offered
with the commission of the serious felony with which the party is
charged. The corroboration is not sufficient if it merely shows the
commission of the offense or the circumstances thereof.

(b) If the prosecution intends to offer a statement pursuant to
this section, the prosecution shall serve a written notice upon the
defendant at least 10 days prior to the hearing or trial at which the
prosecution intends to offer the statement, unless the prosecution
showsgood cause for the failure to provide that notice. In the event
that good cause is shown, the defendant shall be entitled to a
reasonable continuance of the hearing or trial.

(c) If the statement is offered during trial, the court’s
determination shall be made out of the presence of the jury. If the
defendant elects to testify at the hearing on a motion brought
pursuant to this section, the court shall exclude from the
examination every person except the clerk, the court reporter, the
bailiff, the prosecutor, the investigating officer, the defendant and
his or her counsel, an investigator for the defendant, andfiter of
having custody of the defendant. Notwithstanding any other
provision of law, the defendantsstimony at the hearing shall not
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be admissible in any other proceeding except the hearing brought
on the motion pursuant to this section. If a transcript is made of the
defendant’s testimony, it shall be sealed and transmitted to the
clerk of the court in which the action is pending.

(d) As used in this section, “serious felony” means any of the
felonies listed in subdivision (c) of Section 1192.7 of the Penal
Code or any violation of Section 11351, 11352, 11378, or 11379
of the Health and Safety Code.

(e) If a statement to be admitted pursuant to this section
includes hearsay statements made by anyone other than the
declarant who is unavailable pursuant to subdivision (a), those
hearsay statements are inadmissible unless they meet the
requirements of an exception to the hearsay rule.

SEC. 6. Section1019.9 of the Government Code is amended
to read:

11019.9. Each state department and state agency shall enact
and maintain a permanent privacy policy, in adherence with the
Information Practices Act of 1977 (Title 1.8 (commencing with
Section 1798) of Part 4 of Division 3 of the Civil Code), that
includes, but is not limited to, the following principles:

(a) Personally identifiable information is only obtained
through lawful means.

(b) The purposes for which personally identifiable data are
collectedare specified at or prior to the time of collection, and any
subsequent use is limited to the fulfillment of purposes not
inconsistent with those purposes previously specified.

(c) Personal data shall not be disclosed, made available, or
otherwiseused for purposes other than those specified, except with
the consent of the subject of the data, or as authorized by law or
regulation.

(d) Personal data collected must be relevant to the purpose for
which it is collected.

(e) The general means by which personal data is protected
against loss, unauthorized access, use modification or disclosure
shall be posted, unless that disclosure of general means would
compromisdegitimate state department or state agency objectives
or law enforcement purposes.

(f) Each state department or state agency shall designate a
positionwithin the department or agency, the duties of which shall
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include, but not be limited to, responsibility for the privacy policy
within that department or agency.

SEC. 7. Section 11362.9 of the Health and Safety Code is
amended to read:

11362.9. (a) (1) It is the intent of the Legislature that the
state commission objective scientific research by the premier
research institute of the world, the University of California,
regarding the efficacy and safety of administering marijuana as
part of medical treatment. If the Regents of the University of
California, by appropriate resolution, accept this responsibility,
the University of California shall create a three-year program, to
be known as the California Marijuana Research Program.

(2) The program shall develop and conduct studies intended to
ascertairthe general medical safety and efficacy of marijuana and,
if found valuable, shall develop medical guidelines for the
appropriate administration and use of marijuana.

(b) The program may immediately solicit proposals for
research projects to be included in the marijuana studies. Program
requirements to be used when evaluating responses to its
solicitation for proposals, shall include, but not be limited to, all
of the following:

(1) Proposals shall demonstrate the use of key personnel,
including clinicians or scientists and support personnel, who are
prepared to develop a program of research regarding marijuana’s
general medical efficacy and safety.

(2) Proposals shall contain procedures for outreach to patients
with various medical conditions who may be suitable participants
in research on marijuana.

(3) Proposals shall contain provisions for a patient registry.

(4) Proposals shall contain provisions for an information
systenthat is designed to record information about possible study
participants, investigators, and clinicians, and deposit and analyze
data that accrues as part of clinical trials.

(5) Proposals shall contain protocols suitable for research on
marijuana, addressing patients diagnosed with the acquired
immunodeficiency syndrome (AIDS) or the human
immunodeficiency virus (HIV), cancer, glaucoma, or seizures or
muscle spasms associated with a chronic, debilitating condition.
The proposal may also include research on other serious illnesses,
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provided that resources are available and medical information
justifies the research.

(6) Proposals shall demonstrate the use of a specimen
laboratory capable of housing plasma, urine, and other specimens
necessary to study the concentration of cannabinoids in various
tissues, awell as housing specimens for studies of toxic effects of
marijuana.

(7) Proposals shall demonstrate the use of a laboratory capable
of analyzing marijuana, provided to the program under this
section, for purity and cannabinoid content and the capacity to
detect contaminants.

(c) In order to ensure objectivity in evaluating proposals, the
program shall use a peer review process that is modeled on the
process used by the National Institutes of Health, and that guards
against funding research that is biased in favor of or against
particular outcomes. Peer reviewers shall be selected for their
expertise in the scientific substance and methods of the proposed
research, and their lack of bias or conflict of interest regarding the
applicants or the topic of an approach taken in the proposed
research. Peer reviewers shall judge research proposals on several
criteria, foremost among which shall be both of the following:

(1) The scientific merit of the research plan, including whether
the research design and experimental procedures are potentially
biased for or against a particular outcome.

(2) Researchers’ expertise in the scientific substance and
methods othe proposed research, and their lack of bias or conflict
of interest regarding the topic of, and the approach taken in, the
proposed research.

(d) If the program is administered by the Regents of the
University of California, any grant research proposals approved
by the program shall also require review and approval by the
research advisory panel.

(e) It is the intent of the Legislature that the program be
established as follows:

(1) The program shall be located at one or more University of
California campuses that have a core of faculty experienced in
organizing multidisciplinary scientific endeavors and, in
particular, strong experience in clinical trials involving
psychopharmacologic agents. The campuses at which research
under the auspices of the program is to take place shall
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accommodate the administrative offices, including the director of
the program, as well as a data management unit, and facilities for
storage of specimens.

(2) When awarding grants under this secttbe,program shall
utilize principles and parameters of the other well-tested statewide
research programs administered by the University of California,
modeled after programs administered by the National Institutes of
Health, including peer review evaluation of the scientific merit of
applications.

(3) The scientific and clinical operations of the program shall
occur, partly at University of California campuses, and partly at
other postsecondary institutions, that have clinicians or scientists
with expertise to conduct the required studies. Criteria for
selection of research locations shall include the elements listed in
subdivision (b) and, additionally, shall give particular weight to
the organizational plan, leadership qualities of the program
director,and plans to involve investigators and patient populations
from multiple sites.

(4) The funds received by the program shall be allocated to
various research studies in accordance with a scientific plan
developed by the Scientific Advisory Council. As the first wave
of studies is completed, it is anticipated that the program will
receive requests for funding of additional studies. These requests
shall be reviewed by the Scientific Advisory Council.

(5) The size, scope, and number of studies funded shall be
commensurate with the amount of appropriated and available
program funding.

(H All personnel involved in implementing approved
proposals shall be authorized as required by Section 11604.

(g) Studies conducted pursuant to this section shall include the
greatesamount of new scientific research possible on the medical
uses of, and medical hazards associated with, marijuana. The
program shall consult with the Research Advisory Panel
analogous agencies in other states, and appropriate federal
agencies in an attempt to avoid duplicative research and the
wasting of research dollars.

(h) The program shall make every effort to recruit qualified
patients and qualified physicians from throughout the state.

(i) The marijuana studies shall employ state-of-the-art research
methodologies.
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() The program shall ensure that all marijuana used in the
studies is of the appropriate medical quality and shall be obtained
from the National Institute on Drug Abuse or any other federal
agency designated to supply marijuana for authorized research. If
these federal agencies fail to provide a supply of adequate quality
and quantity within six months of the effective date of this section,
the Attorney General shall provide an adequate supply pursuant to
Section 11478.

(k) The program may review, approve, or incorporate studies
and research by independent groups presenting scientifically valid
protocols for medical research, regardless of whether the areas of
study are being researched by the committee.

() (1) To enhance understanding of the efficacy and adverse
effects of marijuana as a pharmacological agkatprogram shall
conduct focused controlled clinical trials on the usefulness of
marijuana in patients diagnosed with AIDS or HIV, cancer,
glaucoma, oseizures or muscle spasms associated with a chronic,
debilitating condition. The program may add research on other
serioudlinesses, provided that resources are available and medical
information justifies the research. The studies shall focus on
comparisons of both the efficacy and safety of methods of
administering the drug to patients, including inhalational,
tinctural,and oral, evaluate possible uses of marijuana as a primary
or adjunctive treatment, and develop further information on
optimal dosage, timing, mode of administration, and variations in
the effects of different cannabinoids and varieties of marijuana.

(2) The program shall examine the safety of marijuana in
patients with various medical disorders, including marijuana’s
interaction with other drugs, relative safety of inhalation versus
oral forms, and the effects on mental function in medically ill
persons.

(3) The program shall be limited to providing for objective
scientificresearch to ascertain the efficacy and safety of marijuana
as part of medical treatment, and should not be construed as
encouraging or sanctioning the social or recreational use of
marijuana.

(m) (1) Subject to paragraph (2), the program shall, prior to
any approving proposals, seek to obtain research protocol
guidelines from the National Institutes of Health and shall, if the
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National Institutes of Health issues research protocol guidelines,
comply with those guidelines.

(2) If, after a reasonable period of time of not less than six
months and not more than a year has elapsed from the date the
program seeks to obtain guidelines pursuant to paragraph (1), no
guidelines have been approved, the program may proceed using
the research protocol guidelines it develops.

(n) In order to maximize the scope and size of the marijuana
studies, the program may do any of the following:

(1) Solicit, apply for, and accept funds from foundations,
private individuals, and all other funding sources that carsee
to expand the scope or timeframe of the marijuana studies that are
authorized under this section. The program shall not expend more
than 5 percent of its General Fund allocation in efforts to obtain
money from outside sources.

(2) Include within the scope of the marijuana studies other
marijuanaresearch projects that are independently funded and that
meet the requirements set forth in subdivisions (a) to (c), inclusive.
In no case shall the program accept any funds that are offered with
any conditions other than that the funds be used to study the
efficacyand safety of marijuana as part of medical treatment. Any
donor shall be advised that funds given for purposes of this section
will be used to study both the possible benefits and detriments of
marijuana and that he or she will have no control over the use of
these funds.

(o) (1) Within six months of the effective date of this section,
the program shall report to the Legislature, the Governor, and the
Attorney General on the progress of the marijuana studies.

(2) Thereafter, the program shall issue a report to the
Legislature every six months detailing the progress of the studies.
The interim reports required under this paragraph shall include,
but not be limited to, data on all of the following:

(A) The names and number of diseases or conditions under
study.

(B) The number of patients enrolled in each study by disease.

(C) Any scientifically valid preliminary findings.

(p) If the Regents of the University of California implement
this section, the President of the University of California shall
appoint a multidisciplinary Scientific Advisory Council, not to
exceed 13nembers, to provide policy guidance in the creation and
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implementation of the program. Members shall be chosen on the
basis ofscientific expertise. Members of the council shall serve on
a voluntary basis, with reimbursement for expenses incurred in the
course of their participation. The members shall be reimbursed for
travel and other necessary expenses incurred in their performance
of the duties of the council.

(q) No more than 10 percent of the total funds appropriated be
used for all aspects of the administration of this section.

(r) This section shall be implemented only to the extent that
funding for its purposes is appropriated by the Legislature in the
annual Budget Act.

SEC—8—Seetion31372of - the Health—and-Safety-Ceode is
abrereadteread:
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SEC. 8. Section 11372.7 of the Health and Safety Code is
amended to read:

11372.7. (a) Except as otherwise provided in subdivision (b)
or (f), each person who is convicted of a violation of this chapter
shall pay a drug program fee in an amount not to exceed one
hundred fifty dollars ($150) for each separate offense. The court
shallincrease the total fine, if necessary, to include this increment,
which shall be in addition to any other penalty prescribed by law.

(b) The court shall determine whether or not the person who is
convicted of asiolation of this chapter has the ability to pay a drug
program fee. If the court determines that the person has the ability
to pay, the court may set the amount to be paid and order the person
to pay that sum to the county in a manner that the court believes
is reasonable and compatible with the person’s financial ability. In
its determination of whether a person has the ability to pay, the
court shall take into account the amount of any fine imposed upon
that person and any amount that person has been ordered to pay in
restitution. Ifthe court determines that the person does not have the
ability to pay a drug program fee, the person shall not be required
to pay a drug program fee.

(c) The county treasurer shall maintain a drug program fund.
For every drug program fee assessed and collected pursuant to
subdivisions (a) and (b), an amount equal to this assessment shall
be deposited into the fund for every conviction pursuant to this
chapter, in addition to fines, forfeitures, and other moneys which
are transmitted by the courts to the county treasurer pursuant to
Sections 11372.5 and 11502. These deposits shall be made prior
to any transfer pursuant to Section 11502. Amounts deposited in
the drug program fund shall be allocated by the administrator of
the county’s drug program to drug abuse programs in the schools
and the community, subject to the approval of the board of
supervisors, as follows:

(1) The moneys in the fund shall be allocated through the
planning process establishgarsuant to Sections 11983,9B3.1,
11983.2, and 11983.3.

(2) A minimum of 33 percent of the fund shall be allocated to
primary prevention programs in the schools and the community.
Primary prevention programs developed and implemented under
this article shall emphasize cooperation in planning and program
implementation among schools and community drug abuse
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agencies, and shall demonstrate coordination through an
interagency agreement among county offices of education, school
distriet districts and the county drug program administrator.
These primary prevention programs may include:

(A) School- and classroom-oriented programs, including, but
not limited to, programs designed to encourage sound
decisionmaking, an awareness of values, an awareness of drugs
and their effects, enhanced self-esteem, social and practical skills
that will assist students toward maturity, enhanced or improved
school climate and relationships among all school personnel and
students, and furtherance of cooperative efforts of school- and
community-based personnel.

(B) School- or community-based nonclassroom alternative
programs, or both, including, but not limited to, positive peer
group programs, programs involving youth and adults in
constructive activities designed as alternatives to drug use, and
programs for special target groups, such as women, ethnic
minorities, and other high-risk, high-need populations.

(C) Family-oriented programs, including, but not limited to,
programs aimed at improving family relationships and involving
parents constructively in the education and nurturing of their
children, as well as in specific activities aimed at preventing drug
abuse.

(d) Moneys deposited into a county drug program fund
pursuant to this section shall supplement, and shall not supplant,
any local funds made available to support the county’s drug abuse
prevention and treatment efforts.

(e) Five percent of the money allocated to primary prevention
programs in schools and communities within the county pursuant
to paragraph (2) of subdivision (c) shall be used for the purpose of
conducting an annual evaluation. The annual evaluation shall be
conducted by the office of the county superintendent of schools in
countiesvhere the program is operating in a single county or in the
office of the county superintendent of schools in the county
designated as the lead county in counties where the program is
operating as aonsortium of counties. The evaluation shall contain
the following:

(1) A needs assessment evaluation which provides specific data
regarding the problem to be resolved.
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(2) A written report of the planning process outlining the
deliberations, considerations, and conclusions following a review
of the needs assessment.

(3) An end of fiscal year accountability evaluation that will
indicate the program’s continuing ability to reach appropriate
program beneficiaries, deliver the appropriate benefits, and use
funds appropriately.

(4) Animpact evaluation charged with the task of assessing the
effectiveness of the program. Guidelines for the evaluation report
format and the timeliness for the submission of the report shall be
developed by the State Department of Education. Each county
shall submit an evaluation report annually to the State Department
of Education and the State Department of Education shall write
and submit a report to the Legislature and Governor.

(f) This section shall not apply to any person convicted of a
violation of subdivision (b) of Section 11357 of the Health and
Safety Code.

SECH10.

SEC. 9. Section 11550 of the Health and Safety Code is
amended to read:

11550. (a) No person shall use, or be under the influence of
any controlled substance which is (1) specified in subdivision (b),
(c), or (e), or paragraph (1) of subdivision (f) of Section 11054,
specified in paragraph (14), (15), (21), (22), or (23) of subdivision
(d) of Section 11054, specified in subdivision (b) or (c) of Section
11055, or specified in paragraph (1) or (2) of subdivision (d) or in
paragrapl{3) of subdivision (e) of Section 11055, or (2) a narcotic
drug classified in Schedule 111, 1V, or V, except when administered
by or under the direction of a person licensed by the state to
dispense, prescribe, or administer controlled substansialllbe
the burden of the defense to show that it comes within the
exception. Any person convicted of violating this subdivision is
guilty of a misdemeanor and shall be sentenced to serve a term of
not less than 90 days or more than one year in a county jail. The
court may place a person convicted under this subdivision on
probation for a period not to exceed five years and, except as
provided in subdivision (c), shall in all cases in which probation
is granted require, as a condition thereof, that the person be
confined in aounty jail for at least 90 days. Other than as provided
by subdivision (c), in no event shall the court have the power to
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absolve a person who violates this subdivision from the obligation
of spending at least 90 days in confinement in a county jail.

(b) Any person who (1) is convicted of violating subdivision
(a) when the offense occurred within seven years of that person
being convicted of two or more separate violations of that
subdivisior-er-efsubdivision{eand (2) refuses to complete a
licensed drug rehabilitation program offered by the court pursuant
to subdivision (c), shall be punished by imprisonment in a county
jail for not less than 180 days nor more than one year. In no event
does the court have the power to absolve a person convicted of a
violation of subdivision (a) that is punishable under this
subdivision from the obligation of spending at least 180 days in
confinement in a county jail unless there are no licensed drug
rehabilitation programs reasonably available.

For the purpose of this section, a drug rehabilitation program
shall not be considered reasonably available unless the person is
required to pay no more than the court determines that he or she
is reasonably able to pay, in order to participate in the program.

(c) The court may, when it would be in the interest of justice,
permit any person convicted of a violation of subdivision (a)
punishableinder subdivision (a) or (b) to complete a licensed drug
rehabilitation program in lieu of part or all of the imprisonment in
the county jail. As a condition of sentencing, the court may require
the offender to pay all or a portion of the drug rehabilitation
program.

In order to alleviate jail overcrowding and to provide recidivist
offenders with a reasonable opportunity to seek rehabilitation
pursuant to this subdivision, counties are encouraged to include
provisions to augment licensed drug rehabilitation programs in
their substance abuse proposals and applications submitted to the
state for federal and state drug abuse funds.

(d) In addition to any fine assessed under this section, the judge
may assess a fine not to exceed seventy dollars ($70) against any
person who violates this section, with the proceeds of this fine to
be used in accordance with Section 1463.23 of the Penal Code. The
court shall, however, take into consideration the defendant’s
ability to pay, and no defendant shall be denied probation because
of his or her inability to pay the fine permitted under this
subdivision.
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(e) Notwithstanding subdivisions (a) and (b) or any other
provision of lawany person who is unlawfully under the influence
of cocaine, cocaine base, heroin, methamphetamine, or
phencyclidine while in the immediate personal possession of a
loaded, operable firearm is guilty of a public offense punishable
by imprisonment in a county jail for not exceeding one year or in
state prison.

As used in this subdivision “immediate personal possession”
includes, but is not limited to, the interior passenger compartment
of a motor vehicle.

() Every person who violates subdivision (e) is punishable
upon the second and each subsequent conviction by imprisonment
in the state prison for two, three, or four years.

(g) Nothing in this section prevents deferred entry of judgment
or a defendant’s participation in a preguilty plea drug court
programunder Chapter 2.5 (commencing with Section 1000) of
Title 6 of Part 2 of the Penal Code unless the person is charged with
violating subdivision (b) or (c) of Section 243 of the Penal Code.
A person charged with violating this section by being under the
influence of any controlled substance which is specified in
paragraph (21), (22), or (23) of subdivision (d) of Section 11054
or in paragraph (3) of subdivision (e) of Section 11055 and with
violating either subdivision (b) or (c) of Section 243 of the Penal
Code or with a violation of subdivision (e) shall be ineligible for
deferredentry of judgmenbr a preguilty plea drug court pgram

SECH

SEC. 10. Section 11573.5 of the Health and Safety Code is
amended to read:

11573.5. (a) At the time of application for issuance of a
temporarywrit pursuant to Section 11573, if proof of the existence
of the nuisance depends, in whole or part, upon the affidavits of
witnesses who are not peace officers, upon a showing of prior
threats of violence or acts of violence by any defendant or other
person, the court may issue orders to protect those witnesses,
including, but not limited to, nondisclosure of the name, address,
or any other information which may identify those witnesses.

(b) A temporary writ issued pursuant to Section 11573 may
includeclosure of the premises pending trial when a prior writ does
not result in the abatement of the nuisance. The duration of the writ
shall be within the court’s discretion. In no event shall the total
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period of closure pending trial exceed one year. Prior to ruling on
a request for closure the court may order that some or all of the rent
payments owing to the defendant be placed in an escrow account
for a period of up to 90 days or until the nuisance is abated. If the
court subsequently orders a closure of the premises, the money in
the escrow account shall be used to pay for relocation assistance
pursuant to subdivision (d). In ruling upon a request for closure,
whether for a defined or undefined duration, the court shall
consider all of the following factors:

(1) The extent and duration of the nuisance at the time of the
request.

(2) Prior eforts by the defendant to comply with previous court
orders to abate the nuisance.

(3) The nature and extent of any effect which the nuisance has
upon other persons, such as residents or businesses.

(4) Any effect of prior orders placing displaced residents’ or
occupants’ rent payments into an escrow account upon the
defendant’s efforts to abate the nuisance.

(5) The effect of granting the request upon any resident or
occupant ofthe premises who is not named in the action, including
the availability of alternative housing or relocation assistance, the
pendency of any action to evict a resident or occupant, and any
evidence of participation by a residenbocupant in the nuisance
activity.

(c¢) In making an order of closure pursuant to this section, the
court may order the premises vacated and may issue any other
orders necessary to effectuate the closure. However, all tenants
who may be affected by the order shall be provided reasonable
notice and an opportunity to be heard at all hearings regarding the
closure request prior to the issuance of any order.

(d) In making an order of closure pursuant to this section, the
court shall order the defendant to provide relocation assistance to
any tenant ordered to vacate the premises, provided the court
determines that the tenant was not actively involved in the
nuisance activity. The relocation assistance ordered to be paid by
the defendant shall be in the amount necessary to cover moving
costs, security deposits for utilities and comparable housing,
adjustment in any lost rent, and any other reasonable expenses the
court may deem fair and reasonable as a result of the court’s order.
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(e) Atthe hearing to order closure pursuant to this section, the
courtmay make the following orders with respect to any displaced
tenant not actively involved in the nuisance:

(1) Priority for senior citizens, physically handicapped
persons, or persons otherwise suffering from a permanent or
temporary disability fo